WORDS AND MUSIC: SOME REMARKS ON STATUTORY INTERPRETATION* JEROME FRANK
I.
Centuries ago, Aristotle illuminatingly discussed the problems of statutory interpretation. When judges today grumble that invariably their difficulty in learning the meaning of statutes is the fault of the legislature, they should be told to recall that long ago he wrote that on many subjects a wise legislature will deliberately use vague and flexible standards. ' Most of the modern expositions of legislative construction are but restatements, with here and there a bit of embroidery, of what Aristotle said.
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For instance, recent essays on "gaps" in legislation, on "unprovided cases," and on the "equity" of a statute, rely on sources which in turn are glosses on passages in the Stagarite's writings. 8 That despite the centuries of discussion we still have no precise answers to these and cognate problems stems from the fact that statutory interpretation is not a science but an art 4 I want at the outset to note a recurrent theme in legal writing. The Roman lawyers, as you know, frequently delighted in the elegantia juris. Blackstone, an amateur poet, indulged freely in legal aesthetics. An amateur archi-* Most of this paper was contained in a talk at the CoLuMBIA LAW R V W Dinner, April 25, 1947. I have inserted footnotes and have included some matter at which I could only hint in the talk as delivered.
1. See, e.g., FaArK, IF MEN WERE ANGELS 197-202, 350-53 (1942) ; Guiseppi v. Walling, 144 F.2d 608, 615-23 (C.C.A. 2d 1944) .
2. One bit of modern embroidery is found in the suggestion that vagueness in a statute is sometimes due to the fact that the legislature "is unable to determine a policy because of a political statement." See Jaffe, An Essay on Delegation of Legislative Power, 47 COLUMBIA LAw REV. 359, 361, 366-67, 371 (1947) citing ILBERT, THE MECHANICS OF LAw MAKING 19-23 (1914) . Cf. CURTIS, LIONS UNDER THE THRONE 247 (1947); the 'Seventh' as read by Furtwaengler will differ considerably when Toscanini conducts? How can this happen, when each claims to be an infallible executor of the composer's wii ?" Abject literalism fails to discriminate between major elements and those of subordinate significance.
There are, Krenek observes, composers who regard interpreters as "their natural enemies." They insist that there is "only one single way of interpreting their music." But some great composers have a different view. They know that the process of interpretation is not mechanical, automatic. Wagner, Krenek relates, after some disappointing experience with interpreters who followed faithfully his metronomic markings, decided to dispense with that kind of indication altogether n And the same is true of directions that a certain phrase is to be played "with determination" or "with tenderness." Even careful indications cannot help leaving "a substantial margin for the interpreter." The attempt at "work-fidelity which sticks to the letter of the score leads to an unbearable caricature of the composition." The trouble with such an attitude is that the literal "interpreters are trying too hard to' suppress their own imagination." Another composer, Darnton, reports that "the written notes are at best only an approximation to the composer's intention, no matter how fully they are supplemented by verbal directions." It "makes nonsense of the music to play it as if the truth, the whole truth and nothing but the truth reside in the notes and such directions," for "all kinds of nuances and inflections, variations of tempo and dynamics are essential to the music. .. . The result varies with the musical insight and interpretative skill of the interpreter.' u2 Krenek urges a mean: There is middle ground, between disregarding the composer's intention and being intelligently imaginative. Interpretation of a score usually "allows for a great number of equally good . . . and satisfactory variants." The composer legitimately wants to "get his message across . . . in undistorted and unadulterated fashion." But he must recognize that he cannot completely control the performer, that he is "practically helpless;'" and becomes a "passive onlooker," as "soon as he has handed his music over to the interpreter." Nor is this merely a counsel of despair. The composer should have sufficient confidence in human nature to "enjoy rather than to fear the medium of personal life through which his message is filtered ... The personality of the interpreter is not necessarily a stumbling block on which the work . . . goes to pieces." Unfortunate cases there are. In "the good cases, which ideally should be the rule, that personality vouchsafes an 11. "Wagner parodied the tendency to regard the printed notes as 'sacred and in- AND Music 40, 161-62 (1946). increment of vitality that is not only desirable but truly necessary in order tc put the message across." The wise composer expects the performer to read his score "with an insight which transcends" its "literal meaning." He does not deplore the performer's creative activity, does not denounce it as "caprice" or "subjective tricks." The attempt to eradicate the "human element .. . merely shows," writes Krenek, "distressing cynicism and distrust," similar to that which, in the political sphere, "has resulted in the rise . ..of dictators."
You will see the bases for my comparison of art interpretation and statutory interpretation. Sometimes a literal interpretation of a piece of legislation is indubitably correct. Often, however, so to construe a statute will yield a grotesque caricature of the legislature's purpose. When, not so long ago, some judges were anti-democratic, they often obstructed the democratic will voiced by the legislature. This they sometimes did by obstinately construing a statute narrowly, without real regard to its intention.
Let me illustrate. You will recall that, in 1936, the Supreme Court, in an opinion by Mr. justice McReynolds, interpreted the famous "commodities clause" of the Interstate Commerce Act, enacted in 1906, designed to stop railroad favoritism to certain kinds of shippers.' 3 Mr. Justice Stone, in a dissenting opinion, showed that this interpretation gutted the legislation. He said that if the Court's construction were correct, "one is at a loss to say what scope remains for the operation of the statute," and that it brought about its "reduction ...to a cipher in the calculations of those who control the railroads of the country." '' 4 At the time, no protest came from a certain well-known columnist. But now that the majority of the Supreme Court has adopted Stone's democratic perspective, this columnist, in purist fashion, editorializes that the present Court "insists on writing legislation by employing the fiction that it is merely interpreting legislation. 15. This same columnist, severely criticizing the recent decision of our court in NLRB v. Clark Bros., 163 F.2d 373 (C.C.A. 2d 1947) , said that the court "considers itself obligated to write a law or promulgate legislation which the Congress did not adopt .... As long as New Deal judges sit on the bench and legislate, Congress will have to grow more instead of less legalistic ... ." It happens that the court in that case consisted of Judges Swan, A. N. Hand and myself, the opinion of the court being written by Judge Swan. Judges Swan and Hand were appointed to the circuit court in 1927 by President Coolidge.
Factory workers can commit sabotage effectively by failing to use intelligent imagination in complying with the mhanagement's rules, i.e., by literally following them. So, too, we learn from Krenek, can orchestra-leaders. Similarly, some judges, like Justice McReynolds, sabotaged legislative purposes by sticking to the exact words of statutes. When judges, however, use their imagination in trying to get at and apply what a legislature really meant, but imperfectly said, they cooperate with the legislature.
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The non-lawyer, when annoyed by the way judges sometimes interpret apparently simple statutory language, is the victim of the one-word-one-meaning fallacy, based on the false assumption that each verbal symbol refers to one and only one specific subject. If the non-lawyer would reflect a bit, he would perceive that such an assumption, if employed in the non-legal world, would compel the conclusion that a clothes-horse is an animal of the equine species, and would make it impossible to speak of "drinking a toast." Even around the more precise words, often there is a wide fringe of ambiguity which can be dissipated only by a consideration of the context and background. The literalist should also consider that essentially the same problem arises in construing private writings, such as contracts, trusts and wills. Judge Learned Hand has often spoken of the way in which literalism in interpretation can thwart the purpose of Congress. The courts, he .wrote some thirty years ago, by "scrupulousness to the written word," had at times so interfered with the intention of the statute-makers that the courts fell under public suspicion, and recourse was had, excessively, to administrative agencies. 20 Again and again he has criticized the dictionary theory of statutory construction. It is, he said in a recent opinion, "one of the surest indexes of a mature and developed jurisprudence not to make a fortress out of the dictionary, but to remember that statutes always have some purpose or object to accomplish, whose sympathetic and imaginative discovery is the surest guide to their meaning. 348, 362 (1947 ). 21. Cabell v. Markham, 148 F.2d 737, 739 (C.C.A. 2d 1945 ., islature has the power to decide what the policy of the law shall be, and if it has intimated its will, however indirectly, that will should be recognized and obeyed." '22 Holmes added that "it is not an adequate discharge of duty for courts to say: We see what you are driving at, but you have not said it, and therefore we shall go on as before." Does not this sound like Krenek's criticism of "work fidelity" with respect to music? No more than in the case of music, can differences in interpretation be prevented. Yet the wise legislative composer will be in accord with Krenek's attitude towards musical performers: A judge with an imaginative personality supplies "an increment of vitality that is . . . desirable . . . and truly necessary in order to put" the legislative "message across," for only such a judge can read a statute "with an insight which transcends its literal meaning."
The legislature is like a composer. It cannot help itself: It must leave interpretation to others, principally to the courts. In a recent article, Herbage says that "music does not exist until it is performed. ' 23 Perhaps that is too sweeping a comment. It arouses in some musicians a resentment resembling that provoked in some lawyers by Gray's insistance that all "law" is "judgemade," because ". . . it is with the meaning declared by the courts and with no other meaning that [statutes] are imposed upon the community as law." '24 You will remember Bishop Hoadly's famous utterance, which Gray liked to quote, that "whoever hath an absolute authority to interpret any . . . laws, it is he who is truly the Law Giver .... "25 As I say, that view may be too sweeping. But, basically, it contains a large part of the truth.
Those who today complain of any "judicial legislation" in statutory interpretation are complaining of the intrusion of the judges' personalities. However, just as Krenek shows that the effect of the performer's personal reactions cannot be excluded, so legal thinkers, in increasing numbers, have shown that the personal element in statutory construction is unavoidable. Yet Krenek's mean, too, has its judicial parallel: The creativeness of the judges should always be limited; but, within proper limits, it is a boon not an evil. There is a story of Miss Goodlooks, the chorus-girl, who, in an emergency, acted Ophelia. In the players' scene, you will recall, Hamlet asks 25. Cf. Homs, LEvrATHAN 197 (Cambridge ed. 1904) : "By the craft of an Interpreter, the Law may be made to beare a sense, contrary to that of the Sovereign; by which means the Interpreter becomes the Legislator." 26. Cf. Herbage, supra note 11, at 76: If a musical "conductor does not interpret a work with every atom of understanding and expression of which he is capable, I consider he has failed as an artist. I would never have him restrain himself out of 'reverence' to a composer's supposed wishes. If he does not feel, and is not convinced, he had better leave the music alone. I need hardly add that any attempt to focus attention upon himself rather than the music is pure charlatanism.! Ophelia, "Are you chaste, my lady?" and (so the text reads) she answers, "Chaste, my lord?" But Miss Goodlooks said, "Chaste? My Lord!" When chided, she remarked, "Well, that was my interpretation of the part." Of course, no judge should thus let his personality run riot. Nevertheless, there are many legitimately differing ways of reading Shakespeare. Apposite here is the opinion of a great American, both a lawyer and an artist: Thomas Jefferson, in his Thoughts on English Prosody, said that there is "a modulation in tone of which it is impossible to give a precise idea in writing," that there are "different shades of emphasis which . . . judgment dictates," so that "the difference" in interpretation "exists in the judgment. . . . No two persons will accent the same passage alike. . . . Perhaps two real adepts who should utter the same passage with infinite perfection, yet by throwing the energy into different words might produce very different effects."
'27 So we find Holmes writing that "the meaning of a sentence [in a statute] is to be felt rather than to be proved." '28 Nevertheless, what Krenek says of the musical performer holds good of a judge. He "should put himself in the place of the composer, trying to reconcile the impulses of his (own) imagination with the principle" that he must "obey the prescription of the composer as well as he can." In that vein, Wurzel properly protested against the unqualified suggestion that statutory interpretation is "exclusively an art" in which the judge gives free play to his fancy as if he were a poet.
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Here it is important to observe that the proper latitude of judicial construction should vary with the nature of divers statutes. (;L) When a court strives to ascertain the legislative purpose, the judges should try to eliminate as far as possible their own personal views of policy. For the legislative purpose is the resultant of the pressure of conflicting interests in the legislature. In 1942, answering a litigant's suggestion that we should ignore both the language and purpose of a tax statute "to achieve what we might regard as a more just result," I said for our court :30 "Such a remaking of the legislation would require consideration of questions of legislative policy bearing on fiscal and economic matters and on administrative convenience; to discharge that task efficiently we would be obliged to hold a sort of Congressional Committee hearing, at which all interested persons would be heard, so as to be sure that our amendments would not entail unforeseen and undesirable results. We have no power to embark on such an enterprise." 3 ' 1 (2) But the problem 27. Quoted from PADOVER, THE COMPLETE JEFFERSON 832, 845, 846 (1943 31. The courts properly look to the "legislative history" for light concerning the legislature's purpose.
As even such light may not be sufficiently strong, courts may sometimes go astray in is different when the legislature uses words which, by their nature, leave to the courts the job of applying broad vague standards. Required to apply the phrase "in restraint of trade" in the Sherman Act, Learned Hand said, in 1943, in the Associated Press case: "Certainly such a function is ordinarily 'legislative'; for in a legislature the conflicting interests find their respective representation, or in any event can make their political power felt, as they cannot upon a court. The resulting compromises so arrived at are likely to achieve stability, and to be acquiesced in: which is justice. But it is a mistake to suppose that courts are never called upon to make similar choices: i.e., to appraise and balance the value of opposed interests and to enforce their preference. The law of torts is for the most part the result of exactly that process, and the law of torts has been judge-made, especially in this very branch. Besides, even though we had more scruples than we do, we have here a legislative warrant, because Congress has incorporated into the Anti-Trust Acts the changing standards of the common law, and by so doing has delegated to the courts the duty of fixing the standard for each case." 32 Pekelis brilliantly illuminated this subject. He pointed to the fact that today statutes abound with words such as "reasonable," "fair," "equitablej" "proper." Those words, he said, invite, they require, judicial legislation. Those judges who, neglecting such court-house legislation, reiterate the "accepted folklore" that the legislature "necessarily had a specific intention with respect to every case which subsequently invites consideration of the statute," that the legislative intention has a "Platonic existence before the Courts discover it in the words of the statute, '34 are not to be taken too seriously. As Radin says of a somewhat similar utterance with respect to precedents, "it has become what an eminent judge called the Cantillena of justice, that is, a sort of pious chant which will no more be questioned than any other part of a long repeated ritual."
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Musical interpreters often face a problem much like that which courts sometimes face. When a modern performer plays Bach, it is all but impossible to reproduce the exact mood of that composer (who lived in a period in which the general mood was substantially different from ours), to recreate the "taste" of that period. So, too, a court, when called upon to interpret a statute enacted in the 17th century, or in 1789, or even in 1830. cannot be at all sure that they have recaptured the purpose of the composers of the legislation, who lived in an era with a quite different outlook.3 6 I have referred to what judges should do in applying statutes. Not all judges, however, have the brilliant sympathetic imagination of a Learned Hand. Some are sure to be dull-witted. Others will not be as conscientious. When asked by the legislature to legislate judicially, some will exploit their personal prejudices, instead of trying to base their solutions on their honest estimates of the community's sense of values. Even, however, if all judges had Learned Hand's qualities, yet agreement among them, as to statutory interpretation, would not be invariably assured. For here, as in the case of the judge-made rules, sometimes there exists, not one community notion of policy, but several such notions; and the judges, obliged to choose, sometimes disagree.
I have frequently cited Learned Hand because I consider him the greatest American judge. But I have another reason. For, in 1934, he said, when interpreting a statute, that "the meaning of a sentence may'be more than that of the separate words, as a melody is more than the notes, and no degree of particularity can ever obviate recourse to the setting in which all appear, and which all collectively create.3 7 In that utterance you hear echoes of Gestalt psychology which makes much of the unanalyzability of melodies 3 s (a subject to which I shall briefly return later). Another such echo sounded in Cardozo's statement that "the meaning of a statute is to be looked for, not in any single section, but in all the parts together and in their relation to the end in view." 3 8 9
A legislature can make plain when it wants literalness, and when it wants to authorize judicial legislation. It can, in effect, say to the courts, "Play this statute with tenderness," or that statute "with determination." It can give unequivocal directions to the courts. The composer Stravinsky asked his interpreters to be wholly unimaginative. Krenek says that this is possible "in the case of the highly mechanized music that Stravinsky writes." 'Likewise, a legislature can write a highly mechanized statute. Unfortunately, legislation sometimes is so worded as not to disclose whether the legislative composer wants literalness or ad lib. interpretation. 40 The drafting of statutes can be much improved. I agree with Conard who in a recent article says that "many ways of making laws more readable" exist and should be employed. 4 ' He is, nevertheless, somewhat over-sanguine.
Words often are unruly. To overcome that obstacle, a statute sometimes contains an "interpretation" or "definition" section, a sort of special dictionary or glossary defining the vwords used in the statute. That device does not always work. The definitions often themselves are ambiguous. "These interpretation clauses," said an English judge, "are often the most difficult to be understood." Krenek, you will recall, said that the, aim of the musical purists to eliminate the interpreter altogether, to eradicate the "human element," was a symptom of "distressing cynicism and distrust," similar to that which "resulted in the rise of . . . dictators." It is significant that two despots, Frederick the Great and Napoleon, each attempted to forbid judges from interpreting statutes. Those attempts failed. It is significant, too, that, in the decades preceding fascism, even the so-called liberals on the European continent had a similar aim. When in charge of a democratic government, they had, said Pekelis, 42 "out of distrust . . . of the discretion of judges, . . . engaged in the pursuit of that legal blue bird, . . . the perfect statute" that "would foresee, classify and judicially regulate in advance every possible case." In so doing, Pekelis later perceived, they had paved the way for fascism. In this country we have done far better, he concluded, by our reliance on the "common sense, decency and skill" of judges in the handling of individual cases. I briefly note some other resemblances between musical and statutory interpretation: Krenek writes that the "number of possibilities in which a work of art may be interpreted convincirigly is an indication of its greatness. Only small and insignificant things have only one aspect, allowing only a single interpretation." Krenek's has been the approach of all our great Supreme Court Justices in construing the Constitution.
Another parallel: At one time, every composer was the sole performer of his compositions. So, at one time, English judges actively participated in enacting the statutes which they interpreted. And, just as later there was a dissociation of the functions of composing and performing, so there developed in 40. "The composer can never explain himself enough. And the trouble is that he does not even try. When Shaw complained that Ibsen's plays were unintelligible, unless they were produced on the stage by a man of genius, Ibsen's reply was: ' America a pronouncedly American version of the doctrine of separation of governmental powers-the differentiation between statute-making and judicial interpretation. American courts, however, have been given the power to promulgate their own rules governing procedure. In that respect, they openly engage in a kind of statute-making. The judges then interpret those rules. So, to that extent, modern courts differ from most modern composers: The courts both compose and perform; they play their own compositions.
Another difference is noteworthy. Many a musical performer strives to make the music sound as if he were creating it in the act of playing it. But our courts, until recently, have tried to conceal their limited creativeness, have attempted to make their conduct appear as if there were no judicial "law-making." While the musical composer is a definite known person, when judges speak of the legislature's intention or purpose, they have difficulty in ascertaining to what persons they refer. Sometimes the sole purpose which can be definitized is that of a single member of a legislative committee. 43 Thus a Senator once said of a tax measure that "even Senators who worked upon the bill for months do not understand it," and another Senator remarked that "there are many sections of the bill which it is almost humanly impossible for a man who is not an expert to understand or comprehend."
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The reason for the judges' reluctance to admit their own creativeness is not far to seek. The theory of our democratic government is that as (subject only to constitutional restraints) the legislature expresses the popular will, legislation is the voice of the people. Since our Constitutions allocate the legislative function to the legislatures, the courts would seem to be acting beyond their powers were they frankly to legislate. Fear of popular denunciation of illegal usurpation of power accordingly has led judges to obscure by words what they actually did, what they could not help doing.
Yet most of our "common law" is judge-made. When judges modify a common-law rule, by expansion or contraction, they continue this process of legislation. They do so also when they apply such a rule to a set of facts of a kind to which that rule has not previously been applied. That holds true when the rule was enacted by the legislature. For, in so doing, they interpret the statute-and interpretation is inescapably a kind of legislation.
4 5 To be sure, as, in such circumstances, legislative legislation and judicial legislation interact, the latter should be more restricted than when judges interpret common law rules. 40 But it is difficult to understand the disagreement with the statements of wise judges, such as Learned Hand and Cardozo, that, in statutory interpretation, courts often must engage in "law-niaking." 4 7 Indeed, contrary to the optimistic views of some codifiers, frequently legislation paradoxically augments the judges' "law-making." 48 Speaking of Justinian, Montaigne put it thus: "I do not much like the opinion of the man who thought that to multiply the laws [by codification] .vas to curb the authority of the judges, by cutting up their meat for them. He did not realize that there was as much liberty and latitude in interpreting the laws as in the making of them." '42 In part, this result derives from the fact that the process of "applying" a statute compels "interpretation" which, to repeat, is a kind of legislation.
Another way of putting the matter is this: The legislature cannot itself enforce the statutes. It must delegate that task to other governmental agencies-to the executive and his subordinates, or to administrative bodies, or to the courts. When the delegation is to the executive or to administrative agencies, usually the aid of the courts is also invoked; and when the job is assigfied directly to the courts, often they must call in the executive to assist them. We do not usually speak of "delegation" to the judiciary, but the fact of such delegation is undeniable, whatever the label. As Jaffe says, "Indeed, every statute is a delegation of law-making power to the agency appointed to enforce it," since " 'jurisdiction,' the power to declare the law applicable to a case, is the power to apply a general formula to a specific situation. This [delegated] power, when exercised by the judiciary, is ordinarily called interpretation or discovery of the legislative intention." 5 0 Although "we must not take lightly the objection to indiscriminate and ill-defined delegation,"-an objection which "expresses a fundamental democratic concern"we should not "insist that 'lawmaking' is the exclusive province of the legislature." We should, according to Jaffe, demand no more than that in the total process we achieve government by consent. 51 47. L. Hand But that consent can scarcely be said to have been given voluntarily if the consenters do not know that they have given it. Wherefore the courts should not conceal from the public their delegated power of sub-legislation, but should make every effort to inform the citizenry of how that power is exercised. If judges speak always of "interpretation," if always they avoid and resent the use of the phrase "judicial legislation," they conduct themselves misleadingly, undemocratically.
52 Correct advice to our citizens about the courts necessitates telling them the difference between "legislative legislation" and "judicial legislation." To make that difference popularly understood may not be easy, but it will seem impossible only to those who undemocratically distrust our citizens. It is, then, the job of judges and lawyers to let the public know that judges, like violinists and pianists, are often creative interpreters -because they must be. Awareness and public acknowledgment by judges of their legislative power may well induce restraint in exercising it. judges like McReynolds and Butler were often ruthless in exploiting their personal notions of policy in construing statutes, thus often eviscerating popular social legislation. But, by using fundamentalist talk about judges never legislating, they concealed their brashness. A judge like Learned Hand, who publicly admits that at times he cannot help legislating, is far more demanding of himself, far more restrained when doing so. Such a judge will do his best to enforce the policy of a statute even when he detests its aim. If he is a so-called conservative, he will not try to frustrate a distastefully liberal statute; if he is a so-called liberal, he will deal similarly with what he considers perniciously reactionary legislation.
There is an important difference, usually overlooked by commentators, between the interpretive latitude of the highest courts and that of lower courts. A court like that on which I sit, an intermediate appellate court, is, wqs-a-vis the Supreme Court, "merely a reflector, serving as a judicial moon." ' 3 Judges on such a court usually must, as best they can, cauti6usly follow new "doctrinal trends" in the court above them. 64 As their duty is usually to learn, "not the congressional intent, but the Supreme Court's intent, '5 5 their originality is often inadvertent.
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fearful even as I wrote that I should make a more complete study of your opinions before referring to you by name." I quote from Professor Cox' letter with his permission. Another important distinction is that between the interpretation of a statute and constitutional interpretation. Thus Curtis, in his otherwise sage book, is guilty of an important error when he says that the Supreme Court, in all respects, is a peculiar kind of political agency and not a true court. There "can be, and there should be, a sharp difference of degree between the legitimate limited scope of judicial concern with policy when the Supreme Court construes a statute and that Court's far greater legitimate scope when it determines in the name of the Constitution, whether to veto a statute."
' " Because of the danger of confusing these two functions, it has sometimes been suggested that there be two Supreme Courts, one of which would exclusively consider constitutional issues. 5 0 In any event, the conscientious, intelligent judge will consider government a sort of orchestra, in which, in symphonies authorized by the people, the courts and the legislature each play their parts.
6 0 The playing may sometimes be bad. 5 ' There may, occasionally, be some disharmonies. But, after all, modern music has taught us that a moderate amount of cacophony need not be altogether unpleasant. I might summarize the foregoing: Just as, perforce, the musical composer delegates some subordinate creative activity to musical performers, so, perforce, the legislature delegates some subordinate (judicial) legislationi.e., creative activity-to the courts.
II.
Because, however, the courts have a function matched by nothing in the work of musical interpreters the scope of creative judicial activities with respect to statutes is broader than that of the pianist or violinist with respect to musical scores. Here we come upon an aspect of court-house government to which the law schools have paid too little attention, with the result that usually the judicial process is superficially described by lawyers to one another, and therefore by lawyers to the lay public. I refer to fact-finding.
Although little studied in the schools, the methods of fact-finding are 57. Curtis, op. cit. supra note 9, at 24. 40-41 (1946) .
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probably the crucial factors in the decisional process. In the overwhelming majority of law-suits, the parties do not dispute about the pertihent legal rules but solely about the facts; and the facts-always events which happened in the past-are by no means easy to ascertain, for, in each of that great majority of cases, the testimony is in conflict concerning those past events. When the witnesses thus disagree, a trial judge or jury must try to learn the following: which (if any) of the witnesses (1) was accurate in observing those events at the time when they happened, (2) was accurate in remembering his observations, and (3) at the trial correctly reported that memory. Fact-finding, then, calls for a determinatiofi of the credibility (i.e., reliability) of the respective witness. 62 Perhaps it would be somewhat more accurate to say: The "facts"
as "found" consist of the fallible subjective reactions of the trial, judge or jury to the discrepant stories told by the fallible witnesses. 63 It is well to note that, as the job of fact-finding is the most important job in court house government, and as that job is assigned to the trial courts, those courts are far more important than the upper courts which, even in the very few appealed cases, usually accept the facts as "found" by the trial courts. Aware of the difficulties and transcendent importance of fact-finding, many cultures, at some period, have resorted to the supernatural-to magic, or religion, or both-to ascertain the facts, at least in some kinds of case. At one stage of legal development on the European continent, with the decline of the magico-religious ordeals, an effort was made to escape the vagaries of human beings, in getting at the "true" facts, by resort to quantitative proof. Evidence was quantified; different degrees of credibility were allotted to the statements of divers witnesses, according to their sex, age and social position. The aim was that of "reducing the function of the trial judge as far as possible to that of an accountant."6 ' When this book-keeping method was abandoned, some continental jurists said that judicial fact-finding had become "discretionary." 6 5 That word-"discretionary"-illuminates the subject of statutory interpretation. It shows that a court's power to find facts is a delegated power of major import. If we conscientiously explore, with the help of that illumination, we see that this delegated power includes much legislative power.
Warning: This statement over-simplifies.
Even when the witnesses do not disagree, their narratives may not be trustworthy.
Whenever, then, I speak of "conflicting testimony," I should be understood to include cases in which the trial judge or jury must exercise judgment as to credibility with reference to oral testimony.
63. I say "somewhat more accurate" because the decisional process is sometimes more intricate: Often a decision is an undifferentiated composite containing no articulated or sharply defined "findings" of the facts. See, e.g., Frank, Book Review, 56 YALE L.J. 589, 590-92 (1947 This result may be most readily perceived in jury trials when the juries return general verdicts. Indeed, the general-verdict jury system has frequently been lauded precisely on the ground that such a verdict allows the twelve men in the jury-box to frustrate legislation.
6 Juries, it is contended, "liberalize" strict "law" just because they can, and often do, pay no heed to the judges' instructions. An English judge, Mr. Justice Chalmers, not at all satirically, put that argument as follows: "Again, there is an old saying that hard cases make bad law. So they do when there is no jury. The Judge is anxious to do justice to the particular parties before him. To meet a particular hard case he is tempted to qualify or engraft an exception upon a sound general principle. When a judge once leaves the straight and narrow path of law, and wanders into the wide fields of substantial justice, he is soon irretrievably lost. . . . But hard cases tried with a jury do not make bad law, for they make no law at all, as far as the findings of the jury are concerned. The principle is kept intact while the jury do justice in the particular case by not applying it." This attitude is expressed in varying fashions. "The jury system," said a well-known judge, "is generally regarded as deriving one of its chief advantages from having the law applied by persons having no permanent offices as magistrates and who are not likely to get into the habit of forcing cases into rigid forms and arbitrary classes." And another judge spoke in favor of the jury as against the judge because "it is a matter of common observation that judges and lawyers, even the most upright, able and learned, are sometimes too much influenced by technical rules." More bluntly, it has been said that the public wants its conduct to be judged by laymen, by the man in the street. "It cannot be doubted," says Chamberlayne, "that a principal claim of the jury to popular favor is its traditional ability to defy, in a general verdict, the law of the land as announced by the judge. '67 Here, then, in our court system is an amazing instance of extensive delegated legislation (al- When a judge tries a case without a jury, he becomes, in part, a jury. He, too, can so find the facts as to frustrate a rule, whether or not statutemade. Years ago, Dean Pound wrote 6 9 that juries find the facts in such a way as to compel a result different from that which the legal rule strictly applied would require, so that the facts as found are by no means necessarily the facts of the particular case. 70 And Pound more than suggested that trial judges sometimes act similarly. Dickinson, later, said: "There can be no doubt that occasionally courts employ this power of finding facts to evade the necessity of applying a legal rule to a case to which it would otherwise be applicable." Unquestionably some trial judges sometimes thus knowingly "force the balance." "The writer," I have said elsewhere, "will never forget one of his experiences as a young lawyer. He participated in a lawsuit, lasting a week, tried by an able judge without a jury, during the course of which, on every doubtful question concerning the admission or exclusion of evidence, the judge, to the writer's great indignation, ruled in favor of the other side. To the writer's surprise, a few weeks after the trial was ended, the judge decided the case in his client's favor, with strong findings of fact. A year later the writer met the judge who referred to the case, saying: 'You see, on the first day of the trial, I made up my mind that your client was a fine hard-working woman who oughtn't to lose all her property to the plaintiff who had plenty of money. The plaintiff was urging a rule of law which you thought was wrong. I thought it was legally right but very unjust. 'So I decided to lick him on the facts. And by giving him every break on law points during the trial, I made it impossible for him to reverse me on appeal, because I knew the upper courts would never upset my findings of fact.' That judicial conduct was not commendable. But the judge's story did open the writer's eyes to the way in which the power of a trial judge to find the facts can make his decision final, even if, had he correctly found the facts, it would have been reversible for error in the applied legal rule." 72 More frequently, such a mis-finding, 5uch
a "forcing the balance," is unconscious or inadvertent. Since, as I have indicated, trial courts, by deliberate or inadvertent misfindings of facts, can nullify or distort non-statutory as well as statutory legal rules, an adequate discussion of the role of "facts" in the decisional process would carry me far beyond the subject of statutory interpretation. Suffice it to say here that the inherently baffling nature of fact-finding, and the resultant uncertainties, account largely for legal uncertainty, i.e., for the inability of lawyers to predict the decisions of most specific law-suits, especially those not yet commenced. Prediction of any such decision means, usually, a prophecy of the future subjective reactions of a trial judge or jury to the future conflicting testimony of some particular persons who will be called as witnesses. Presumably because of the inability in many cases to predict the "facts," Judge Learned Hand, after considerable experience as a trial judge, stated in 1921: "I must say that . ..as a litigant I should dread a law-suit beyond almost anything else short of sickness and death." 7 Now all decisions are specific decisions in specific suits. Courts do business at retail, not at wholesale. Wholesaling occurs in the stare decisis department, where the courts deliver pronouncements concerning the legal rules. But the facts of individual -cases always ultimately divert the courts' business into retail channels. 74 A wholesale rule unrelated to the particular facts of particular cases is a fiction, convenient at times but nevertheless tainted with the inaccuracy of all fictions. 115, 119, 123-24 (C.C.A. 2d 1946): "There is no escape from the circumstance that the trial judges, because they conduct the fact-finding process, are the most important judicial officials. Fact-finding, when a judge sits without a jury and the record consists of oral testimony, is his responsibility, not that of the upper courts. Only when it is clear beyond doubt that he has closed his eyes to the evidence, may an upper court properly ignore his version of the facts. Since his 'finding' of 'facts,' responsive to the testimony, is inherently subjective (i.e., what he actually believes to be the facts is hidden from scrutiny by others), his concealed disregard of evidence is always a possibility. An upper court must accept that possibility, and must recognize, too, that such hidden misconduct by a trial judge lies beyond its control. Only, perhaps, by psychoanalyzing the trial judge could his secret mental operations be ascertained by us; and we are not skilled in that art, which, at the least, would require many hours of intensive personal interviews with the Topics 89, 105 (1926) . 74. It amazes me that many eminent keen-minded law-professors go on prating thatexcept in the unusual cases where there are gaps in the legal rules, cases which are therefore called "marginal" or "improvided" cases-law-suits seldom occur, that clear and precise legal rules usually prevent litigation. What nonsense when, in most law-suits, the disputes relate not to any legal rule but to the facts. The truth is that, in almost any lawsuit, some crucial issue of fact can be put in issue. In that event, the decision usually turns on a determination of the witnesses' credibility by a trial judge or jury. See Ricketts v. Pennsylvania R.R. Co., 153 F.2d 757, 761 n. 6 (C.C.A. 2d 1946) (concurring opinion 
